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RE:

Desnr Mayor Hartz:  +

Both the federal Fair Housing Act ("FHA™) and the California Fan Employment and
Housing Act {*FEHA"} impose an affirmative duty on local governments to mike reasonable
commodations (i.e., modifications or exceptions) in their zoning !m and other land use

mgulatzm and practices when such accommodations ma}' be necessary to as!’forﬂ éss&bled
persons "an equal opportunity to use and
Gov. Code, §§ 3293&@@@){1)% 12955(1).) ' Although this muahas been in existenue for some
years now, it is our understanding that only two or m local jurisdictions in California provide
a process specifically designed forpeople with digabi Iepcrsonslmmizmm
making such reqm In my capacity as Attorney Ge nia, I share
mspﬁnszbliﬂy for theeaforcement of the FEHA's reasonable scoommodations ww@m‘emmt with

parttnent of Fair Employment and Housing. Accordingly, | am waiting to encourage your
jumu’lw:ﬁﬁn to adopt a procedure for handling such requests and to make its availability known
within your community. *

' Title 1} of the Americans with Disabilities Act L&ZUSC §§ 12131-65) und section 564
of the Rehabiiitation &ﬁ{?}US C.§ 794)&5%3450 bmfoundwapplv to  Zoning ordmmmes
and to require local jurisdictions to mske sccommodation ire
cortain circusnstances. (See B@Ma Adﬁﬂmn Research ¥ Cxty of Antioch (Sth C“ir 1999) 179
F.3d 725; see also 28 CF R, § 35.130(0X7) (1997).)

* A similar appeal has been issued by the agencies responsibie for enforcement of the
FHA. (See Joint Staternent of the Department of Justice and the Department of Housing and
Urban Dewlapmw%, Grmg; Hnm, I.acai m Use and the Foir Housing Act{Aug. 18, 1999},
(tp /W ha/epfha htird> [as of February 27, 2001])
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it is becoming increasingly important that a proms be made available for handhng such
requests that operates promptly and eificiendy. A report “rlifor
Independent Living Council makes it sbundantly clear that the need for accessible aud affordable
housing for Californians with disabilities will increase significantly over the course of the presemt
decade.’ The report's major findings include the following:

» Between 1999 and 2010, the number of Californians with some form of physical or
psychological dissbility is expected todncrease by at least 19 percent, from approximuately
6.6 million to 7.8 million, ami may rise as highas 11.2 million. The number with severe
disabilities is expected to inchease at approximately the same rate, from 3.1 million t0 3.7
million, and may reach 6.3 million.* Further, most of this increase will likely be

ir California’s nine largest counties.’

» If the percentages of this population who live in community setlings—that is, in private
homes or apartments {roughly 66.4 percent) and group homes (appmxnnamly 10.8
percent)—is to-be maintained, there will have to be a substantial expansion in the stock of
suitable housing in the niext decade. The projected growth of this population transiates
into 2 need to accommodate-an-additional 800,000 to 3.1 million people with disabilities
in affordable and acemsi_bte private residences or apartments and an additional 100,000 to
500,060 i group homes.

I recognize that many jurisdictions currently handle requests by people with disabilities
for selief from the strici terms of their zoning ordinances pursuant to existing variance of
conditional use pmtpmw&nes 1 also recognize thatseveral courts called upon to address the
matter have concluged that requiring people with disabilities to ntilize existing, non-

3See Tootchan & Gaedeke, The Impoct of Housing Availability. zimesssbzitfy :md
Affordability On People With Disabilities (Aprl 1999} at < //wrww CAlSHC. OTRIHOUS ing
{as of February 27, 2001]. '

w ns are hased on the assumption that ihc perceniage of California

» T : sdado 19 pew U e one
in cvery ﬁve) overall, with about 9.2 percent hmag severe disabilities. The higher ﬁgurcs
reflecting adjustments for the aging of the state’s pepulation and the higher proportion of the
elderdy who are disabled, assume that these percentages will increasg to around 28 percent (ie.,
one i every four) overall, with 16 .percent having severe disabilities. (thid)

*These are: Alameda, Contra Costa, Los Angeles, Orang
Bemardino, Sag Diege, and Santa Clara. (/hid)

e, Riverside, Sacramento, San
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- disgriminatory procedures such as these is not of itself a viokation of the FHA ¢ Several
- considerations counsel against exclusive refiance on these alternative procedures, however.

Chief among these is the increased risk of wrongfully denying 2 disabled applicant's

request for relict and incurring the consequent liability for monetary damages, penalties,
altorneys' fees, and costs which violations of the state and foderal fair bousing laws oftén entail.”
This risk exists because the criteria for determining whether to grant a variance o conditional se
-permit typically differ from those which gover the deternination whether a requested
sccommaodation is reasonable within the meaning of the fair housing laws. b -

- Thus, municipalities relying upon these altemative procedures have found themselves in
the position of having refused to approve.a project as a resull of considerations which, while
sufficient w justify the refusal under the criteria applicablé 1 grant of a variance or conditional
use permit, were insufficient to justify the denial when judged in light of the fair housing laws'
reasonable accommodations mandate, (See, .., Hovson's Inc. v: Township of Brick (3nd Cir.
1996) 89 F.3d 1096 (township found to have violuted the FHA's reasonable sccommodation
mandate g refusing to grant a conditional vse permit to allow construction of & nursing home in
- & "Rural Residential-Adult Community Zone" despite the fact that the denial wes sustained by
the atate courts under spplicable zoning criteria): Trovato v, City of Manchester, N.H, (D.NH,

1997y 992 ¥ Supp, 493 (city which denied disabled applicants permission to build a paved
- parking space in front of their home because of theiz failure to meet statc law requircments for a
variance fourd to have violated the FHA'S reasonable sccomminodation mandate),

| ‘Sﬂe USS. v. Village of Palatine, fﬂ (7th Cir. 1994) 37 F.34 1230, 1-234;.(,}1;;@;;3 Mousz,
 Inc. v. City of Virginia Beach (B.D.Va. 1993) 825 F.Supp. 1251, 1262 ee gencrally Annot.
(199%) 148 ALR. Fed. 1, 115-121, and Inter cases (2000 pocket supp.) p. 4)

" See 42 US.C. § J60K0)GXBY, Gov. Code, 35 129876), 12989.3(0).

_ - ¥ Undet the FHA, an atcommodation is deetned “reasonable™ so long ws it does not
 impose “undue financial and sdministrative burdens” on the municipality or require a
“fondamental aheration jn the nature” of its zoning sheme. (See, e.8, Ciy of Edmonds v.

Washington State Bldg. Code Council (9th Cir. 1994) (B F.34 802, 806; Twrning Point, Inc. v
City of Caldwell (9th Ciy. 1996) 74 F.3d 941; Hovsons, Inc. v, Township of Brick (3rd Cir, 1996)
89 F.3d 1096, 1104; Seith & Lee Assoctates; Inc. v; City of Yaylor, Michigan (6th Cir- 1996) 102
F.3d 781, 795; Erdman v. City of Fort Atkinson (7h Ciz. 1996) 84 F.3d 960; Shapiro v. Cadman.
Towers, Inv. (2d Cir. 1995) 51 F.3d 328, 334; sce also Gov. Uode, § 12955.6 fexplicitly declaring
thiat the FEHA's housing discrimination provisions shalt be construed 1o afford people with
disabilities, among others, no lesser rights or remedies than the FHAL) o
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Further and parhapswen more :mpomnﬁy, u may mli be that reliance on these
 alternutive procedures, with their different governing cntena, serves at least in some
CIFCURSIANCES to SHCOUrRgE community opposition 1o prujects involving desperately needed
housing ﬁ)rthedmbhd As you ave well aware, opposition to such hopsing is often grounded
on stereotypical sssumptions about people with disabilities and apparemly eqially infounded

| concemns about the impect of such hornes on surrounding propetty values.? Moreover, once

- iriggered, it s difficult to quell. Yetth:smﬂmvmlypeﬂi@?ﬁsﬂwmhat,fmexmle the
_ typncaicandmanal usepemutpmccduw with its gencral health, safery, and welfare standard,
redictably to invite, whereas 4 procedure conducted pursuant 1o the more
. fm%%%wmmzwmmdﬁmm=MMdem

: Fcrthmmmlwgeyom;ms&cﬁm%am&:ﬂyommmgmﬂmmm&inﬂea

procedure fwwmreqnﬁaﬁmmmbk ation made pursuant to the fair housing
~ laws. This task is not & bordensome one. Exm;;icsafmammh!emmmudamnmd‘nmm

- are easily attainable ﬁnm_tmséiwens'&hmh have already taken this s’eep“‘ and from various

- nwaprofit groups which provide services 1o people with disabilities, amonig others.™ Itis, =
however, an importantone. By taking this one, mimvdy&mplemp,youcanlwipmemmthe
miwznwmmof&mamngusmmdi&m

aneemly

BILL LOCKYER
Attamey Ceueml

- ’Nummmmﬁwsxupwn&amc}mwnrhﬁmﬂcm aboutpmpwv&}mm
' l’mspimi (See Lauber, 4 Real LULY: Zoning for Group Homes and Halfway Houses Under
The Fair Hossing Amendments Act of 1988 (Winter 1996) 29 J. Marshall L. Rev. 369, 384385

& 6. 50 (reporting that theris are more than ifty such swidies, all of which found no effect on

* property valves, even for the homes immediately adjacent)) A compendium of these studies,

- any. nfwhmhalmdmmamthelacknfany foundation fot other commeonly éxpressed foars
 about housing for people with d:ﬂbilmes, is available. (Sée Council of Planming Libracians,
There Goes the Neighborhood ASmmwyomedm ddcbmingthe Most Often Expressed
: Fem.-abow?tﬁile“EﬁéE&iQ‘Gm@-Hmm-on. Neighborhoods inwhich Tkey eire Placed

(Bibliography No. 239) (Apr. 1990)) | |

- thhm Cahfozma,thcwmciu&&mmmwfm:gﬁcachandwjm

L MmﬂthAdmmySﬁum.lnc aﬂas&ngv&ufarexample,mammnsa :
callectum of remnahiemmoda&amordxmw copiasof‘ which are available upon



